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Assam Schedule VII, Form No. 132 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 
Present:  Smti D.Boro,  

    Civil Judge, Dhubri.  
 

Title Appeal No. 24/2014 
     2nd day July, 2018 

1) Smti Mukti Ghosh and others.   .....................   Appellants/defendants. 

 

-Versus- 

 2)  Sri Sunil Ghosh and others.  …………………..   Respondents/plaintiffs. 

   

 This appeal coming on this day (or having been heard on)  08-06-2018. 

  In the presence of: 

   Mr. B. K. Das  ......................    Ld. Advocate for Appellants. 

        Mr. K. M. Hussain      .......................  Ld. Advocate for Respondents.    

        Mr. S. K. Das            ……………………..    Govt. Pleader. 

 And having stood for consideration to this day, the court delivered the following 

judgment:- 

J U D G M E N T 

1. This first appeal has been preferred by defendants/appellants on being    

dissatisfied with the judgment and decree dated 21-02-2014 passed by learned 

Munsiff No.1, Dhubri in T.S. No.86/2004 whereby the Ld. Trial Court decreed the 

plaintiff’s suit.  

2. The appellants/defendants filed this appeal on the following grounds : 

i) The learned trial court erred in law and facts and erroneously decreed the 

suit. 

ii) The learned trial court did not discuss the plaint, written statement and 

evidence and law properly. 
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iii)  The learned trial court ought to have considered that the respondent has 

not acquired any right, title and interest by the alleged sale deed as the vendor 

has already exhausted his share by executing sale deed to different persons 

before execution of Ext.1 

iv)  The learned trial court has failed to consider that the suit is bad for non-

joinder of necessary party.  

v)  The learned trial court ought to have considered that the defendant has 

duly proved the sale deed marked as Ext.N, Ext.O. 

vi)  The learned trial court should have considered that Smti. Mukti Ghosh 

has duly proved ownership of the land by right of inheritance inducting tenants 

on the suit property. 

3. On admission of appeal, notice was issued to the respondent/plaintiff who 

appeared and contested the appeal. LCR was called for and received. 

4. Let me briefly state the plaintiff’s case.  The plaintiff’s suit was for declaration of 

title and eviction. The plaintiff is the lawful owner of the land measuring 10 (ten) 

lechas covered by khatian No. 134, Dag No.263 situated at Gouripur Pt.II vide 

regd. Sale deed No.2444 as described in schedule of plaint. The plaintiff took 

delivery of possession and was possessing the same by paying land revenue. The 

plaintiff has got mutation also and town committee holding No. in respect of the 

house. One Biswajit  Saha filed T.S.No.3/91 against the plaintiff in respect of that 

suit land, but said suit was dismissed on 10-05-93 and subsequently the 

restoration petition was also dismissed on 21-05-95 and thereafter he left the 

place by relinquishing the claim over the suit property. One Dhirendra Nath Dutta 

created trouble to the plaintiff in possessing the S/L. Hence the plaintiff filed a 

proceeding u/s. 144 Cr.P.C. being No. Misc.83/95 and the plaintiff has got order 

in his favour on 02/03/1995. Dhirendra Nath Dutta preferred revision but the said 

revision was also dismissed on 06/05/1995 in CM C/No.18(1)/95. Thereafter 

Dhirendra Nath  Dutta filed TS No.47/95 along with Misc.(J) Case No.30/95 

against the plaintiff which was subsequently withdrawn by Dhirendra Nath Dutta 

on 26/05/97. Dhirendra Nath Dutta left the place and the plaintiff’s suit land and 

house remained vacant. Finding the suit land and room vacant, the defendants 

having no right, title and interest over the suit land forcefully and illegally 
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occupied the same on 30-09-03. The defendant No.1 run his pan shop in a room 

of suit house on southern part. The defendant No.2, 3 & 4 run business of bus 

counter and P.C.O. in a room of suit house and defendant No.5 opened a 

stationary shop in a room of suit house from the extreme Southern side. Hence, 

this suit.  

5. The defendants No.1 to 5 contested the suit of the plaintiff and submitted the 

written statement separately. In their written statement they contend that the 

suit is not maintainable in law; suit is bad for non-joinder and mis-joinder of 

necessary party; suit is barred by limitation; there is no cause of action. 

Defendants denied all the pleadings of the plaintiffs. The plaintiff is not the 

owner of the suit land and Rabi Ghosh, the vendor of plaintiff had got no 

saleable right to sell the suit property. The suit property fell in the share of Bishu 

Ghosh and after death of Bishu Ghosh his wife, the defendant No.6 has been 

possessing the suit property through her tenants and claimed the suit property 

belongs to Mukti Ghosh who inherited from her deceased husband Bishu Ghosh. 

The defendants No.1, 2 and 5 are tenants of Mukti Ghosh; but defendant No.3 & 

4 are not tenants of Mukti Ghosh. Hence the defendants prayed to dismiss the 

suit with costs.  

6. The learned trial court framed the following issues : 

1) Is there any cause of action for the suit? 

2) Whether the suit is maintainable? 

3) Whether the plaintiff has any right, title and interest over the suit land 

and the house standing thereon? 

4) Whether the defendants are liable to the evicted from the suit land? 

5) To what relief/reliefs the plaintiff is entitled? 

Additional Issue:--    

6) Is the suit bad for non joinder of necessary parties? 

7. Points for determination: 

1. Whether the plaintiff had been able to prove his right, title and interest over 

the suit land and suit house?  
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2. Whether the defendants had been able to prove that the inherited lands have 

been partitioned between Lt. Biswanath Ghosh and Rabi Ghosh? 

3. Whether the defendants had been able to prove that Rabi Ghosh, who is the 

vendor of the plaintiff had sold more land than his share? 

4. Whether the defendants had been able to prove that Rabi Ghosh, who is the 

vendor of the plaintiff did not have saleable right? 

5. Whether the L. Trial Court erred in holding that the suit was not bad for non-

joinder of necessary party? 

 

8. Discussions, Reasons and Decision: 

9. Point No. 1, 2, 3, 4 & 5: 

The plaintiff’s case is simple one. The plaintiff has purchased the suit land along 

with a house from one Rabi Ghosh by executing registered sale deed. The 

plaintiff has accordingly obtained mutation, has land holding certificate and is 

paying land revenue. The defendant No.1, 2 & 5 by giving W/S stated that the 

plaintiff is not the owner of the suit land and house; rather one Mukti Ghosh who 

is the wife of Lt. Biswanath Ghosh is the actual owner of the suit land and house 

and they are tenant under Mukti Ghosh. Mukti Ghosh was not initially impleaded 

as defendant later on impleaded as defendant. Defendant No.3 & 4 stated in 

their W/S that they are neither tenant nor occupying any part of the S/L and suit 

room.  

10. There is no dispute that Rabi Ghosh sold the suit land and room to the plaintiff. 

The only point of objection is that Rabi Ghosh did not have saleable right, who 

never delivered possession of the S/L to the plaintiff. Rather Lt. Biswanath Ghosh 

who is the brother of Rabi Ghosh was possessing the S/L and let out the rooms 

to tenants and thereafter Mukti Ghosh is possessing the S/L through the tenants. 

11. Hence, I have to see whether Rabi Ghosh had saleable right or not? 

Let us see what Mukti Ghosh said in her cross-examination. PW4 Mukti Ghosh 

(defendant No.6) said in cross-examination that she does not know whether the 

property of Lt. Sarbeswar Ghosh has been partitioned among his heirs or not. 

She does not know Rabi Ghosh got which part of the property.  
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12. Defendants’ plea is that Lt. Kadambini and her two sons viz. Sarbeswar Ghosh 

and Jogeswar Ghosh had equal share in 1B-0K-1L land. After death of Kadambini 

her share merged with the share of her two sons. Hence, Sarbeswar Ghosh and 

Jogeswar Ghosh had got half share in 1B-0K-1L land. The defendants had not 

clearly written in the W/S about the area of the half share of Sarbeswar Ghosh 

and Jogeswar Ghosh. While adducing evidence, DW4 Mukti Ghosh has written in 

her affidavit (examination-in-chief) that Sarbeswar Ghosh and Jogeswar Ghosh 

has got 2K-16L each in 1B-0K-1L land; and as Lt. Sarbeswar Ghosh left behind 

two sons viz. Biswanath Ghosh and Rabi Ghosh and four daughters hence, this 

2K-16L has been partitioned among the six legal heirs of Lt. Sarbeswar Ghosh 

and Rabi Ghosh has got only 9.33L in the 2K-16L land. This calculation of land 

was not written in the W/S. The defendant No.6/DW4 had tried to show 

possession over the S/L by examining tenant defendant No.1 and 2 and tried to 

prove that the S/L fell in the share of Lt. Biswanath Ghosh. It is not material in 

whose physical possession the property is; but it is material that whether the 

possession is rightful or not and the defendants have been able to prove that the 

S/L fell in the share of Lt. Biswanath Saha or not. The defendants’ side had 

exhibited many rent receipts showing that the defendant No.6 had received rents 

from the defendant No.1 & 2. But there is no clue about the writer of those rent 

receipts in the defendants’ evidence and there is no date on those receipts. 

House/shop agreements exceeding 11 (eleven) months are required to be 

registered. The defendants’ side had exhibited two rent agreements the term of 

which is for 5 (five) years as Ext. B and C. As such Ext. B and C are inadmissible 

in evidence and as such the contents of Ext.B and C cannot be considered during 

appreciation of evidence. So, the defendants could not prove that the defendant 

No.1, 2 & 5 were the tenants and Mukti Ghosh rented out rooms to them. In 

other words, the defendants could not prove that Mukti Ghosh, the defendant 

No.6 had been possessing the S/L by letting out the rooms to tenants by virtue 

of inheritance through her deceased husband Biswanath Ghosh. 

13. The defendant No.6 (DW4) could not say that whether properties had been 

partitioned among the heirs of Lt. Sarbeswar Ghosh or not. DW4 said that her 

husband Biswanath Ghosh died in 1991. Rabi Ghosh sold S/L to the plaintiff in 
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1986. It is not pleaded by the defendant No.6 that her husband did not know 

about selling suit land by his brother Rabi Ghosh and Rabi Ghosh sold out S/L 

hidingly. So, a question arises that had there been partition of land of Lt. 

Sarbeswar Ghosh and the S/L fell in the share of Lt. Biswanath Ghosh, then why 

did Lt. Biswanath Ghosh not object to such sell by his brother Rabi Ghosh? 

14. So, it can be seen that the defendants had not been able to prove that there had 

been partition of land of Lt. Sarbeswar Ghosh among his legal heirs AND 

accordingly the defendants had not been able to prove that Rabi Ghosh, who is 

the vendor of the plaintiff had sold more land than his share AND the defendants 

had not been able to prove that Rabi Ghosh, who is the vendor of the plaintiff did 

not have saleable right. 

15. There is no dispute regarding execution of sale deed No.2444 dtd.06/06/1986 by 

Rabi Ghosh in favour of the plaintiff. Hence, proving the same is not necessary. 

The first point for determination is dependant upon the findings of the point 

whether Rabi Ghosh had saleable right or not. As I have already found that the 

defendants had not been able to prove partition among the six legal heirs of Lt. 

Sarbeswar Ghosh and that each of them got 9.33L land; hence, I consider that 

Rabi Ghosh had saleable right to sale the suit land and suit room and rightfully 

sold the same to the plaintiff and the plaintiff had been able to prove his right, 

title and interest over the suit land and suit room.  

16. It is well known to all that necessary parties are those without whom the matter 

in dispute cannot be effectually and completely adjudicated. In our present case, 

the legal heirs i.e. the daughters of Lt. Sarbeswar Ghosh are not necessary party. 

Because the relief is sought against the defendants only and the matter in 

dispute can be effectually and completely adjudicated and is well adjudicated in  
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their absence. So, I don’t find that the suit was bad for non-joinder of necessary 

party and Ld. Trial Court was not erred in holding the same.  

17.  In view of the above discussions, I find that no interference is required in the 

Ld. Trial Court’s judgment. I find no merit in this appeal. The Ld. Trial Court 

rightly decreed the suit. 

18. This title appeal is dismissed on contest with cost. The judgment and decree dtd. 

21/02/14 passed in TS No.86/2004 by Ld. Munsiff No.1, Dhubri is hereby upheld. 

19. Prepare decree accordingly. 

20. Send back LCR along with copy of Judgment. 

21. Given under my hand and seal of this Court this 2nd day of July, 2018. 

 

  Typed by me 

 

 

       D.Boro         D.Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 

 


